
 

 

1 

!"#"$%&'()*&$*+,'(-,."%(%/.(012+$()233"$$,,45(6/7*"+89((
:;2/23";5(2<(-*5";(0$+,%3"/#(

:=".,/;,(<+23(!+(>%8&,"#?(@25?,+'(!,;,3A,+(BCBC(
 
Dr Hayleigh Bosher 



 

 

2 

:"(+/*;<3$F&#$:&'$D(()+$3"$E3/1&0*';$&5$&$G/"&6%&53H$91%"/6$F&41)5$E<".)6$I"3$J/1&3$
E3/1&05$&5$E&)15$
 
It has been noted in this Streaming Inquiry so far, that in some ways steaming can be akin to 
radio when the user passively listens to an algorithmic playlist, but it is different when the 
user makes their own selection. Moreover, from a technical perspective, the radio broadcast 
and online streaming are two different technologies.  
 
However, from a copyright law perspective, we can treat a stream as a broadcast because 
both mechanisms are captured by copyright as communicating work to the public, that is the 
essence of why a license is needed by the radio station or the streaming service. Section 
20(2)(a) of the Copyright Designs and Patents Act (CDPA) 1988 confirms “communication to 
the public by electronic transmission, and in relation to a work include - (a)the broadcasting 
of the work.”  
 
In fact, the origins of communication to the public are found in the development of the 
copyright holder’s right to restrict performance of their work. At international level, the Rome 
Convention introduced the concept, providing that creators: “shall enjoy the exclusive right 
of authorizing the communication of their works to the public by radio-diffusion.”
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The committee has heard from several witnesses that equitable remuneration could be a 
solution for the current financial struggles that artists and songwriters are facing. The 
proposal involves a licence granted to PPL which would then distribute royalty payments to 
artists and songwriters.  
 
PPL currently has the right to license the online transmission of radio, television and certain 
types of online streaming services, including live streaming and customised streaming. 
However, currently, PPL does not license music services that offer downloads or on-demand 
streams of individual music tracks, such as Spotify and Apple Music, or services that enable 
the upload of content by the general public, such as YouTube and Facebook. (Although there 
are other licences in place for platforms such as Facebook and TikTok).  
 
The difference between these categories may appear arbitrary, and it comes down to the 
technicality in the legal definition of broadcast, which excludes internet transmission. The 
reason we need to exclude internet transmission is to avoid unintentionally capturing all 
online activity. The law distinguishes between sounds over the internet and sounds over 
satellite broadcast. There are exceptio
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communication to the public. 
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they could not work for another record company. The court set out that it is for record 
labels to be able to justify the length and one-sidedness of their contracts, which the label 
was not able to do in this case. 
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A court might set aside an agreement if there has been undue influence – where a person in 
a position of dominance has used that position to obtain an unfair advantage for 
themselves, and as a result caused damage, loss or injury to the person relying on their 
authority or aid. There are two parts to this assessment: the person must have influence 
over the other; and they must have used that influence to gain a transaction that was 
disadvantageous. After a number of cases in the courts, it is generally recognised that there 
is a position of influence and that is why artists are required to take legal advice before 
signing a contract. (Often the label will advance a contribution of the lawyer’s fee to ensure 
this, of course recouping this from the royalties later on.) 


